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Fools Rush In 


by Dean Erwin N. Griswold* 
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ne need hardly tell a Califor- 
nian that this country has had 
great history, and that has 
hundred and seventy-five 
rears filled a unique place in 
1e world. “The American exper- 
iment” has held the attention 
of men, both within and outside 
America. It has been a great 
venture, phenomenally success- 


it 


ra 


£41) 


ful in many ways. Yet, perhaps 
se of its success, we are at 
t in danger of forgetting the 
1s developed from our own 





ce upon there was in 


a time 


the eastern part of this Con- 
tinent a loose federation of weak 
states operating under the Ar- 
ticles of Confederation. This was 
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New Family Court 
System Proposed 


pape een pen D. C. (ACCN 
A plan for establishing state 


family courts to take the place 
of existing separate juvenile and 


courts Was 


nal Pro- 


relations 
inounced by the Nation 
and Parole Assn. 

The proposal was based on a 
four- ye ar study made by the 
sociation in cooperation with the 
children’s Bureau and the Na- 
tional Council of Juvenile Cour 
Judges. Under a proposed Stand- 
ard Family Court Act for use by 
various s the family res 
would be s 
present state oourts of 
jurisdiction. 

The plan would make it possi- 
ble, for the first time, “to provide 
family court services for every 
county in the country,” accord- 
ing to the chief of the Chil- 
dren’s Bureau, Mrs. Katherine B. 
Oettinger. 
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nation without any really effec- 
tive central government. It took 
only a few years to satisfy every 
one that it would not work. One 
of the great defects of that un- 
happy government was the lack 
of a federal judiciary, with pow- 
make final decisions on 
arising between the 
and between the states 
and the national government. 
This was pointed out by 
Hamilton in Number XXII of the 


er to 
questions 


states, 


»lo elur 
clearly 


Federalist, while the Constitu- 
tion of the United States was 
under consideration. “A circum- 


stance which crowns the defects 
of the Confederation remains 
yet to be ment ned“ he wrote 
the want of a judiciary power. 
Laws are a dead letter Wittens 
‘ts to expound ine 


} and de 
their true ] 


hei meaning and ope ra- 
— .. To avoid the confusion 
rich would unavoidably result 
rom the contradictory decisions 


of a number of independ nt judi- 
ories, all nations have found 
to establish one 

the rest, 
ral superin- 
thorized to set- 
1e last resort 


vil justice.” 
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provisions of the Feder: 
ition whi ) ts own 
erms “sh é e supreme Law 
I Judges in 
e State be bound 
hereby, any ir he Con- 
Stitution or L of State to the 
Contrary notwithstanding.” And 
the untry prospered, and be- 
came nation. Many thirgs con- 
tributed to this, but any one who 
examines American history 
ws th the Supreme Court 
played in nportant part 
through it rk in interpreting 
an pplving the Constitution. 
After a little more than sev- 


enty years had passed, we had a 
Civil War. There were issues in 
that war. The war was a ghastly 
dusiness, and it is a moc kery to 
1y that it did not bring the is- 


As a direct 
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in our Con- 
enth, Four- 
Amend- 
in a 
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sult of the war, we 
substantial change 
stitution—the Thirte 
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nent America 


sues to a conc] 


nth 
eentn 


was born 


pore of egalitarianism. “We 
hold these truths to be sSelf- 


that all men are created 

’ Need we be reminded 
iat Americans really believed 
these doctrines—that this was 
the essence of the American ex- 
periment? And through the 
years, we have progressed stead- 
ily in ee realizat ion of this ob- 

». The original Constitution 
penne The Bill of Rights 
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added measurably to the protec- 
tion of the individual against 
the central government. The 


itional Amendments aris- 

of the ashes of the Civil 
War terminated the abomination 
of slavery, and extended the 
rights of ‘the individual—all in- 
dividuals, without regard to race 
or color—against the states, and 
provided licitly that “No 
State shall ... deny to any per- 
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ae prot ection of the laws. 
nis was not a mere legalism, or 


empty pretense. It was a clear 
expressi ion of the conscience of 
America, directly in accord with 
the stream of ‘American tradi- 


tion and aspiration. We have not 
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DIGESTS OF RECENT OPINIONS °° tered and that is what occurred File 68% More Unfair Labor Practice Comp) 4 
on a here. Since the notice required Play = 
UNSATISFIED CLAIM AND| not adjourn the case and plain-| by Section 14 was not given prior Setting a new high, 68 per|ed against unions. 
JUDGMENT FUND— Judgment | tiffs thereupon put in their proofs | to the entry of the judgments, the| cent more unfair labor practice For the first time ;.- 
entered in District Court where) and secured judgment. There-! trial court erred in ordering pay-| charges against unions and em- Board history, charges «" PR 
defendant fails to appear on} after plaintiffs moved before th | ment from the Fund over the! ployers were filed during the individuals constitut ee nm 
trial date after previously filing | same judge for an order that the| Fund's objection. The court can-| year ended June 30, 1958 than ity of all charges of uni... { 
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answer, is a default judgment; Board pay the judgments. The ' trial court here did,} during the previous fiscal year, practices, the CCH eno - 2 
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isfied Claim and Judgment Fund | ground the judgment had been| ment of Section 14, entry of an| House, national reporting au- sued more complaints :, .. ti 
Act and payment of such judg-| entered by default without th: e by the Board. he thority on tax and business law. | labor practices than in --- 
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y that of the all-time 3€ 
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to entry of such judgment to) the merits. The Board did not ee eee larges presented to tions, while the re: née at 
‘d during the year, d 2d to employers, | ( 


action as it deems fit under) immune from liability becauss property was intentionally rere filed by indi- In all, 7,289 unfair labo: ce: 





Section 3. ; lailure of notice, but hat burned by the insured’s agent} viduals Imost two-thirds were tice cas pa 
—Assignment by Fund of a claim’ under the act it is entitled to de- does not defeat a recovery onj| directed agantt employers, Board °, arg ORD 
to an insurer under N.J.S.A. 39:- fend on the merits. bef pay- the policies where the insured| while the remainder were direct- i I 
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enable it to defend or take such! and does not now claim that it i . INSU RANC E — The fact that/| 
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6-66 where the defendant is ment from the Fund can be or- was not implicated in the act.| 
defending an action by his own dered. |—An insured corporation cannot} fire, or that he discovered and The c ombined c: ¢ pr 
it, would not in National Labor “Pel ns ir 










> ae . . | 
counsel, does not eliminate re-| The trial judge ordered payment | __recover for a fire loss where the| did no + 
quireme nt of compliance by frof the Fund holding that it | incendiarist owns all or prac- | itself re a ve for de-| including represen‘atior tor 
SP - 2. : “pele : : Oa : . | ; ‘ z : ‘a 
plaintiff with provisions of Sec- was incumbent on the Board to| tically all of the stock of the| fenda insured is a cor- unfair labor pract 

















tion 14 of the act relative to) keep itself informed of the pro- corporation, or is in exclusive} poration, f entity from creased to an uz : ma 
notice before entry of default sress of the case by entering an management of the corpora-| its stockholc Before the stock- total of 16,748 ca drir a 
judgment. appearance, or otherwise, and tion, or is a_ principal stock- | holders, who may be innocent of More cases } 
ie oy eguetine ts yer “gf that having failed = do so, it holder and dominated the com-| wrongdoing, can be precluded than at an an 
ae ig te agg “a - cows en plain Btls oi Fe-| pany’s affairs, or where the in- | fr ym recove y, the court must be — 
909. A ate 3 *| prove thelr case wnen they nada sured was actually a partner-| convinced tnat tne corporate fic- 
Cave. For appellants Frank A.'no advance notice defendant ship operating under the guise} tion should be disregarded. This 
Paglianite (Gockeler & Cortese, would not defend. Plaintiffs also; of a corporation and the incen-|in turn requires a finding that United Parcel Servie: 
attys). For respondents. Newton argue that this was not a default] diarist was one of the partners.| Miller was the dominant force in Strik ‘, 
M. Roemer (Gelman and Gelman judgment within Section 14 of the! —Failure of an officer of an in-| the affairs of the corporation and rome op 


and Archibald Kreiger, attys). _ | Act (N.J.S. 39:6-74) and that in] sured corporation to report a| that the other parties in interest oa , . 
_ Plaintiffs were injured in a col- any event Section 14 does not ap-| fire will bar recovery by the cor-| in the corporation permitted him ,, a Phas A gale = Ar 
lision with defendant’s automo-| ply where as here the Board in poration of its loss in those sit-| to so control affairs of the it ae Dar Ar 
bile. They filed notice of claim’ fact assigned the claim to an in- uations where recovery would be} COrporation that legally they may ee a ars ‘ a 
with and sent a copy of their! syrer. | barred if the officer were the| be held responsible for his acts and have tiene Xd ; . ee 
complaint to the Unsatisfied  jeiq: The courts must give fuli| _incendiarist. and sere. re nee 3 oe ee. 
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precluded from recovery for —-; . 4; 
Judgment Fund Board Defen- : es 17 Wwe 18 hi tit od re ro 606Oop peter he of both sides of 
d % * ahaa ,| recognition to the mandates of| TRIAL — EVIDENCE — Circum-; ls wrongdoings, or that the troversy that it is aye 
~ > nN: 7 e 6 > S ® a . 2 ae : a ee es LIOVETsy Lila U dk 1e¢ 
ee be the act without regard to any| stantial evidence in a civil case| Plaintiff operated under the guise J 34, towever ALI-STat 
sea ne _ ee 7 wc a notions of fairness, procedur al ex- sufficient to meet the burden of} Of a corporation but actually was had to make other a 
9SS1f 7 > » nie - ‘i . aa arcs a c Ul pf 
ae re . a _— pon pediency or administrative wis-| proof need not establish the} 4 Partnership and the incendiarist 40 3 cure the unin! 
ee ee 1€' dom. While the statute is to be] tendered hypothesis to a cer-| Was one of the partners. In such | (; supplies. We ar- 
Board and Zurich paid no further | ;,, . =. . RE (er ee d » that the | 7O™* Sampere. * re wy 
RY a ae an liberally construed to advance the tainty; it is sufficient if it is} Case the established rule that the trucks for delive: tn. 
si — = _ TF ay og remedy, due regard must also be such as to demonstrate the ten-| Corporate fiction will be disregard- 40% 
om pesigpe cigghoiana = own given to the evident policy of such| dered hypothesis is grounded in| €d in order to prevent fraud, ap- 
eg renee binge ee Selah Gea | provisions as Section 14 to pro-| a preponderance of the prob-| Plies. Otherwise, tne general TWe -+ote js served by US? 
the District Court. ria! was ac-| tect the Fund against fraud or| abilities according to the com-| that the fact that the property) 50+ we urge. that 
journed to June 12 peremptorily , . . Ww entionally burned by ,| FOSt. We Ur 1 
; f defendant’s | 22USe whether or not fraud or] mon experience of mankind. | Was intentionally burned by the j,+) consi paation 
BL the request Of GereRGAantsS| suse be actually present in a Digested from an opinion by|+msured’s agent does not defeat a 1. Grgers as P 
counsel. On the morning of that Ailes rie Sot 2 recovery where the insured was |) oUt, QFGcts 45 
‘ Ae tale ener 2 particular case. Scherer, J.S.C., rendered April 14,; recovery where tne insured Was j;. nin. are someti! 
day, defendant’s counsel advised | * 1959. Superior Court, Law Div.| not implicated in the act, will, wh. er 
plaintiff’s counsel that defendants The Se ee ; We will appre 
would not appear to defend the 
action. Plaintiff’s counsel imme- 
diately advised Zurich of this de- 
velopment and said he would en- 
deavor to have the case adjourn- 
ed. The court apparently would 
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provisions of Sect ion 14 j 
relative to entry of judgments by| Miller etc. v. Camden Fire et als.| 2pply. dulgence during t} 
defauit are invocable by the Board | F iff—Bernard Hellring. The “burden of proof” in civil United Parcel resu 
whether or not the claim has sees Crowley,| cases, here on defendant to estab- tions. 
previously been assigned by the rbilt by Mz arshall | lish its asserted defenses, requires The same 5 - 
Board to an insurer for investi- } only proof of “reasonable prob- on corporation out 
sation or defense. The section is Yew Jersey corpora-| ability”, that is, evidence suffici- orders prevails a 
entirely clear in this regard. The nineteen insurance|]ent to generate belief that the require emergency 
act permits a defendant to retain S sustained as} tendered hypothesis is in all hu- eja] arrangement 
nis own counsel to defend the ac- | the result fire which occur-} man likelihood the fact. The 
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tion and leaves it to the admin-| red at its | 
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or its insurer to rely on such] joint answer setting up several; claim by a meré eponderance MArket 4-5577 st 





counsel or enter its own defense.| defenses, the principal defenses] of probabilities, not absolute cer- ————__-—_— 
But nothing in Section 14 speci- | being plaintiff caused the | tainty. _The determinative inquiry 
fies that on assigning a claim or] fire to be set by one Harry Miller} is whether the evidence demon- 
aioe ark bide on so relying on defendant’s own] wh wned or controlled a sub-}| strates “the tendered hypothesis 
counsel, the Board loses the un-| stantial amount of the stock of] is a rational inference, a presump- 

TRUST conditional rights and remedies] the aintiff, exercised substan-| tion grounded in a preponderance P ¥ 
compounded afforded it by Sections 14 and 15} tial management and control of| of the probabilities according to q 
quarteriy FUNDS and is not entitled to notice be- amiga affairs, w as its secre-| the experience of mankind. 
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THURSDAY, AP RIL 23 


NO RECOURSE FOR SOME? 


In the issue of May 8, 1958 this column contained an editorial 
entitled “Justice Before Charity” which dealt with three decisions 
of our Suvreme Court overruling the common law doctrine of im- 
munity of charitable organizations in negligence actions brought 
by “beneficiaries” of their services. In supporting these decisions 
we stressed the painstaking study of the problem which ~~ 
opinions disclosed and the elemental justice of the conclusion tha 
in the mid-twentieth century this State should join the many 
jurisdictions which had long abolished the doctrine of charitable 


immunity mistakenly borrowed from English law without taking 


note of an overruling opinion there. 


By raeveectgied 131 of the Laws of 1958, effective July 22, 1958 
and expiring June 30, 1959, the Legislature provided a stop-gap 
under which charitable immunity was restored gine the exceptior 


that hospital organizations were made liable for negligence in an 
amount not exceeding $10,000 as a result of any one accident. The 
publicity rele the time stressed that the Legislature adopted 
this bill to permit a thorough study of the problem to be 
On April 6, 1959 Senators Farley and Lynch introduced Senat 
181 which was adopted by the Senate on April 13 without 

to any cor.mittee. This bill omits the maximum $10,000 liability 
hospitals, that the net result is a restoration of the charit 
immunity doctrine condemned by Courts and legal scholars 
many years. What is particularly disturbing is that the public has 
not been informed as to what facts hs been developed in any 
study made by or for the Legislature supporting the justice 
immunity doctrine. Since a charitable institution must pay 
just debts and obligations, why should it be immune from protect- 
ing itself by insurance ] 


against negligence of employees, who alone 
remain liable uncer Senate No. 181? We do question the 
reasonableness of the substantial charges prevalent for 
but why should one who pays them be without 
if he is negligently injured during his stay? Has the Legislature 
made a study establishing that it would not be feasible for the 
hospitals to set aside a few cents from the daily charge toward 
insurance premium fund? 

These 
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A CLOSE DECISION ON CONTEMPT 














Among the recent decisio yy the Cour? crt 
United States, one case raising important f r criminal 
procedure both in the federal and in tt} rs courts As 
gone almost unnoticed. U nite ‘d Stat V ded March 9, 
1959, involved the question of what ( aaniacd constitutes a cont 











“in the actual presence of the court” and is thus subject t l 
mary punishment under Rule 42‘a) of the Federal Rules Crim- 
inal Procedure. The procedure in all other cases is that prescribed 
by Rule — With its important provi isos notice 
defendant particularizing the offense and allowance of a reaso: 
time atti whic ch the defendant m Ly YB: ‘epare a defense or 
ing of extenuating factors to affect the length of the sentence and 
we judge may reflect on the issues hc d. New Jersey R.R.4:87-1 

nd 4:87-2 preserve, in virtuaily the same language, the distinctions 
in procedure provided by Rules 42'a) and 42(b) 

In the Brown case, a witness was called before a federal g ea 


jury under a statute granting him immunity from 
Although advised of this fact, he pleaded the Fifth 
to certain questions. Taken before the district judge, 
ver the questions, but when returned to the ¢g 


prosecutic 


men 
Amen 
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ment 


as order- 


and 





ne W 








ed to ansv 


Jury 





room, he still refused to respond. He was then brought before the 
district judge once more. The judge, in the presence of the grand 
jury, asked him the same questions. The witness refused to answer. 


The judge asked whether the witness, if returned to the grand jury 
room, would refuse to answer the questions there. The witness 
replied that he would and, after argument by counsel, was there- 
upon held in contempt by the district judge. 

The five-man majority speaking through Justice Stewart held 
that the district judge had the power to punish the witness for 
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Justices Hall and Schettino Initiated 
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NEWARK-—State Supreme Court Justices Frederick W. Hall and 
C. Thomas Schettino (seated left to right) prepare with Robert C. 
Lane, Rutgers School of Law senior and magister of Beasley Inn of 
Phi Delta Phi International Legal Fraternity and State Attorney 
General David D. Furman (standing left to right) for the fraternity’s 
initiation at the Hotel Essex House, April 17, at which Justices Hall 
and Schettino were made honorary members. 
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Fools Rush In 





(Continued from page 5) 


for it; and i it would serve no use- 
ful purpose. I want to recognize, 
too, that just because much of 
the criticism of the Supreme 
Court in recent years is irrespon- 
sible and reprehensible, it does 
not follow that the Court is not 
subject to proper criticism. But 
we should nevertheless be on 
guard. It is plain enough that a 
considerable part of the attacks 
on the Court come from people 
who are reacting because there 
is interference in having their 
own way, and from another 
group of people who have no 
idea what America is all about. 
With such a hue and cry being 
raised, one should be very care- 
ful that he does not join it, and 
that he does not create the im- 
pression that he is joining it. 
This is an especial responsibility 
for lawyers, who should be ex- 
pected to have an understanding 
of the actual issues involved in 
these matters, and to whom the 
public can rightly look for sound 
and thoughful leadership on 
questions of such fundamental 
public importance. 

There is one further aspect of 
this matter to which I should 
make reference before I leave it. 
Quite seriously I say that there 
is in all probability nothing that 
has happened within the past 
ten years which has so played 
into the hands of the commu- 
nists as the reaction to the Su- 
preme Court’s decision in the 
School cases. Any one who has 
been abroad knows the harm 
that this has done to America’s 
pretensions of freedom and lead- 
ership. During this past summer 
I had the opportunity to spend 
several weeks in South Africa. 
News from Little Rock is given 
at least as much prominence 
there as in the United States. 
There are 180,000,000 people in 
Africa, and 400,000,009 in India, 
and 600,000,000 in China, not to 
mention Indonesia, and Japan, 
and the Philippines, and Malaya, 
and the Near East. How can we 
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expect to convince them that 
our way of life deserves their 
support when we conduct our- 
selves as we have been doing? 
Here again we may find that the 
consequences of our actions on 
the minds of men may be of even 
greater practical importance 
than developments in the field 
of science. This is an aspect of 
this matter to which we should 
all give deep and thoughtful 
consideration. 

Governor Faubus will no doubt 
have a place in our national 
chronicles. As my colleague, Pro- 
fessor Paul A. Freund, has point- 
ed out, though, he “is not likely 
to be identified in history wit 
Abraham Lincoln.” Freund, 
“Storm ovér the Supreme Court,’ 
21 Modern L. Rev. 345, 357 (1958) 

IV 

Not all of the criticism of the 
Supreme Court has arisen out of 
the School cases. There have 
been some other decisions, chief- 
ly in the field of Civil Liberties, 
which have evoked considerable 
opposition. This, too is an area 
charged with emotion, though, 
for the most part, different peo- 
ple and different emotions are 
involved. One who had close 
familiarity with American his- 


tory might expect that there 
would be deep feeling here in 
favor of the protection of the 
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But 


of 
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rights 
course 
also been, in recent 
and legitimate concern 

the threat of communism 
such an area it is hard to keep 
cool and thoughtful. It may be 
hoped that we will develop bet- 


years, a 
about 
In 


ter perspective with the passage 
of time. 

Quite a bit of the criticism in 
this area, it seems to me, has 
been based on plain misunder- 
standing. For example, a year 
ago there was great excitement 
about the Jencks case, in which 


the Court held that when a wit- 

ness testifies who has previously 
given a statement to the F. B. I., 
that statement must be made 
available to counsel for the de- 
fendant. Really, this seems rath- 
er elementary. How could we 
have a decent system of crim 
inal trials on any other basis? 
Yet this decision was attacked 
on the ground that it opened 
“the files to the communists, to 
say nothing of assorted crooks, 
grafters, narcotics peddlers, etc.” 
Nine Men against America (1957) 
18. Actually, it did not do that 
at all, as can be seen by any one 
who will take the trouble to read 
it. There was an extravagant 
dissenting opinion in the case, 
which gave rise to some mis- 
understanding. And the then At- 
torney General went before both 
Houses of Congress and said that 
the government was confronted 
with a “grave emergency,” and 
sought a statute which Congress 
passed. Whether there was such 
an emergency in fact seems 
rather doubtful, even though 
some lower courts may have 
misapplied the decision. The 
witness in the Jencks case was 
Harvey Matusow. Suppose your 
client was being convicted on 
Harvey Matusow’s’ testimony, 








BUSINESS and 
MORTGAGE 


Forwarders Recegnized 


LOANS 


Ist and 2nd MORTGAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL 
ACCOUNTS RECEIVABLE - NON-NOTIFICATION 


MORGAN CO. 


60 PARK PLACE 
NEWARK 2, N. J. 
Mitchell 2-7989 








DIamond 2-1677 





DEPOSITIONS - BERGEN COUNTY 


may be taken in quiet hearing room by experienced Certified 
Shorthand Reporters and Notaries. 
use of our hearing room. Parking nearby. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N. J. 


No charge, of course, for 








Leonard W. Meyer 





and you knew that he had made 
a previous statement to the 
F. B. I. Wouldn’t you want to see 
that statement? Wouldn’t you 
regard it as highly unfair and 
improper if you were not allowed 
to see the statement? Is there 
ny lawyer who can seriously 
say that the Supreme Court did 


anything in the Jencks case ex- 
cept its plain duty? Lawyers, 
specially trial lawyers, should 


es 
be commending the Court for 
this decision. 

Another case which has caused 
concern, es specially here in Cal- 








ifornia, the Konigsber gz case, 
in whit your own Supreme 
Court was reversed on a matter 
of admission to the bar. That 
decision troubles me, too. Never- 
theless, as my colleague Profes- 
sor Archibald Cox pointed out 
in a speech he gave in Los An- 
geles at the time of the Ameri- 
can Association Convention 

August, this decision 

be read too broadly. 


first things that a 













aw student learns in Law School 
is that an opinion must be taken 
in tl ht of the facts before 
he and that its signifi- 


cance depends on the actual de- 
cision on those facts, and on 
nothing As Professor Cox 
observed in his speech, ae Kon- 
igsberg case shows t the Su- 
Court “is concerned that 
not be denied ad- 
bar because of 
political or economic 
and that he should not 
put to a special burden of 
proof because of such views. 
There is a clear. distinction, 
which I am sure Court 
would between radical 
political tic views, on 
the one hand, and true subver- 
sion, on ther. The ranks of 
honored lawyers, throughout the 
centu in this country and 
elsewhere, have included people 
who challenged the status quo, 
as a ter of principle or on 
behalf of a client. Moreover, as 
Professor Cox likewise pointed 
out, the Court is concerned here, 
as in ot ‘nd fields of the law, 
“lest what appear to be findings 
of fact should mask the applica- 
tion of a rule of law” which is 
inconsistent with proper free- 
dom in seeking admission to the 
bar. 
As I 
think t 
ions are very 


more 


should 


to the 
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and econor 
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have indicated, I do not 
that the Konigsberg opin- 
satisfactory. Yet I 
have con ie confidence 
that the conclusion reached is 
not only one that we can live 
with but is one that we will come 
to accept. The subsequent action 
of the Court in a case from Ore- 
gon—In re Patterson, 356 U. S. 
947 (1958)—seems to confirm 
this view. 

Finally, I would like to make 
reference to another decision as 
to which it seems to me that 
there has been great misunder- 
standing, based very largely on 
purely emotional grounds. This 
is the decision in Pennsylvania 
v. Nelson, 350 U. S. 497 (1956), 
where the Court held that the 
adoption by Congress of the 
Smith Act had superseded state 
statutes in the field of subver- 
sion. Actually, there is really 

nothing novel or startling in this 
decision. The same general con- 
clusion has been reached before 
in literally hundreds of cases. 
Reference is rarely made to the 
point actually decided in the 
Nelson case, which was that the 
Commonwealth of Pennsylvania 
could not maintain a prosecu- 
tion for subversion against the 
Federal government, after Con- 
gress had provided for such 
prosecutions in the Smith Act. 
Why should a State prosecute 
for a conspiracy against the 
United States, especially when 
Congress has made provision for 
prosecution in such cases by 
Federal authorities and in the 
Federal Courts? Such conspira- 
cies have interstate ramifica- 
tions, and are almost surely in 
more experienced and better in- 
formed hands when they are 


handled by Federal authorities. 
Moreover, in the Nelson case, the 
Supreme Court affirmed a deci- 
sion of the Pennsylvania Su- 
preme Court. This was no novel 
doctrine. 

There have been moves in Con- 
gress to abolish the whole doc- 

rine that state laws are super- 
seded when Congress has passed 
a valid statute in the area. This 
is really throwing out the baby 
with the bath. The passage of 
such a statute would upset the 


federal-state balance in many 
areas, and would go far to Balk- 
anize the nited States. More 


than two years have passed since 
the Nelson case was decided, and 
there is no evidence that I know 
of that it has done any harm of 
any sort. If State officers have 


information of subversion against 


there is 
it wi)l 


W iid 


the United States, no 
to think that not 
tention from the F. B. I. 
and other agencies of the Fed- 
eral Government. Why should it 
be the responsibility of the 
States to prosecute for offenses 
against United States any- 


way? 
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What I said so far seems 
to me to be relevant and appro- 
> in considering this subject. 
hould surely be rec- 
ognized that not all criticisms 
of the Supreme Court in recent 
years can be dismissed on the 
ground that they are based pri- 
on emotional grounds or 
in misunderstanding. There are 
a number of persons of eminence 
and under tanding who may be 
called, the words of Professor 
Philip B. Kurl and of the Univer- 
ieee icago Law School, the 
te Critics” of the Supreme 
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foremost among 
se, is wusge Learned 
February, he gave 
Wendell Seemed lec- 
tures at the Harvard Law School 
“The Bill of Rights.” These 
have been interpreted by some 
as a criticism of the Supreme 
urt, and perhaps they are. 
They are highly literate, fully 
considered, carefully phrased— 
and their actual message is far 
from clear to me. Judge Hand's 
words are = | 

n 


wrt 





guarded, as is sur 
If what he is sayi 
Be careful. Take i 
are other instruments of govern- 
ment.’’—then he is surely 
and wise. If he is saying more, as 
some seem to think he is, even 
to the extent that the courts 
should not move at all in the 
field ot the Bill of Rights, but 
should leave this entirely to leg- 
islative hands, then I can only 
say that this does not seem to 
ne to be consistent with our best 
history, nor is it what Judge 
Hand has done himself when he 
has — as a judge in actual 
cases. In the absence of a clearer 
statement, I do not myself think 
this is what he means. He 
0 , that the Supreme Court 
hould not undertake to act as 

] of the legislature, 
be no disagree- 
And insofar as 
our legislative 
have a great 
y in the field of civil 
ich they should ex- 
ercise alt speetene and care- 
fully, one may likewise agree. 
But a legislative body is not a 
good place for the protection of 
individual rights—strange as 
that observation may seem. 
There is ordinarily no concrete 
specific case before the legisla- 
tive body. It legislates in general 
terms, on a broad issue, and 
rightly enol ugh, with the general 
public interest primarily in view. 
However, in the courts, there is 
an individual claiming protec- 
tion, and presenting the con- 
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crete facts of an actual case. 
Moreover, the action against 
which the individual is seeking 
protection may be that of an 


executive or administrative of- 
ficer who is seeking to apply the 
law in a way that the legislature 
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ity on the part of the Jesi- 
there is ample scope {> - 
proper functioning of the -.. 
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be restrained and care?. : 
his emphasis on this 
point, we can be 
Judge Hand. 
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careful and respectfu) a: ) 
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sible officers, chargé 
portant duties under : 
and State Constit 
when in con 
sembled, th do n 
cathedra. As was m 
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constructive. to me. on lawy eticine and Writing of a major opinion, and 


academic. to seek to contribute SO on. No time allowed for read- 
to thought on these important ing Shakespeare or Aristotle, or 
in t and difficult roblems. Such even current commentary on the 
England, all of the contributions should be, as far Supreme Court. 
el] as possible, nstructive and To an extent to whicn f think 
understandin Supreme the bar is largely unaware, the 
i ie Sena Be of Court, where they Court’s tasks es not do Supreme Court is now oppressed 
Supreme Court ~~ have their chambers and lunch much good to talk about “legis- by mere volume and complexity 
Professor Alphe “© with their fellow lawyers with lating” by the Supreme Court, of its business. This has happen- 
less regularity. All of or “judicial tyranny,” or to sug- ed at various times before in the 
gest that we h eased to be Court’s history, and expedients 
overnment of la and not of have been developed from time 
eralities at to time to limit the number and 
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h¢ le contact with the Supreme Court, it ems to mé€ around as they are, must be 
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ltervals for thought. And that 
must be especially true in a field 
of activity where opportunity 
for consideration, for discussion 
with fellows, for maturation of 
thought, and for writing and re- 
writing, is as inherently neces- 
sary as it is in the Kind of work 
which the Supreme Court is al- 
ways having to do. The layman 
may think that the law is clear 
and simple, and well-known to 
those who have had legal train- 
ing. The lawyer knows that the 
iaw in the hard cases is wrought 
out of contemplation and under- 
standing, and is only obtained 
after intellectual work of the 
most difficult and _ searching 
kind. 

So I would first propose that 
the organized bar establish com- 
mittees to review the volume of 
the Court’s work, and, in cooper- 
ation with the Court, to devise 
ways and means to reduce this, 
so that the Court may have 
ample time to consider and 
weigh the tremendous questions 
which come before it. This will 
not be an easy task. Of course 
the Court can help with it. But 
the burden should not be put 
upon the Court. No one, not 
even the Supreme Court, likes to 
complain that its task is too 
heavy. But when, as is the case 
now, its task in sheer volume is 
such that it just does not have 
adequate time to do all of its 
> should be done, 
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work as it reall 
then there is, it seems to me, a 
clear duty on the organized 
bar to step in and help with 
plans to reduce the Court’s bur- 
dens to more manageable pro- 
portions. 

One area where something 
could be done, for example, is 
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Hon. Nelson K. Mintz, J.C.C County Court Judges Mintz and — IA a IPE ES ss ona EERIE SA 
Hon. Elden Mills, J.C.C. Mills 7 zZ I PH L. MAXWE: 
MORRIS COUNTY Matrimonial Motions Judge Mills : ¥ : 
May 4, 10:00 A. M.—Pretrials, June 1, 2, 3, 4, 10:00 A. M—Civil ee ca ela 
Judges Mintz and Mills jury trials, Judges Stanton, Mintz ~ PROM LAW FI er 
May 5, 10:00 A. M.—Opening of and Mills : 2 pigeater heii as = 
Session and Impaneling Grand June 5, 10:00 A. M—Motions (Law x ( ng for g i 2 Ale Na vo 
Jury and Motions Division and General Equity : es S —— “ a 
11:00 A. M.—Pretrials, Judges Judge Stanton : eK SERVICES FOR LAWYER | ~~ 
Stanton, Mintz and Mills Advance call Criminal calendar T ASSOC Ee eee : 
May 6, 7, 10:00 A. M.—Chancery Judge Mintz ks ae 3 ITATIONS of cas > D 
Trials, Judge Stanton County Court Judges Mintz and a i a is 
Pretrials, Judges Mintz and Mills Mills IGAT ment S ' 
May 8, 10:00 A. M.—Motions ‘Law Matrimonial Motions, Judge Mill : MGaInGe . SEF 
Division and General Equity) June 8, 9, 10, 11, 10:00 A. M.—Chan- g a H 
Judge Stanton cery and Prerogative Writ tr STYMIED? \ 
Advance call Civil calendar and pretrials, Judge Stantor F ; 
Judge Mintz Civil Jury and on-jur ia : 2 
County Court Judges Mintz and Judges Mintz and Mills yee 
Mills June 12, 10:00 A. M. Motior La a 
Matrimonial Motions Judge Mills Divisio d Gener: Eq 
May 11, 12, 13, 10:00 A. M.—Chan- Judge Stantor ® 
cery and Prerogative Writ trials County C Judge Mi - 
Judge Stanton Mi < 
Non-jury trials Judge Mintz Matrimonial Mot : ige M ti ‘ 
Matrimonial trials and pretrials June 15, 16. 17, 18, 10 A. M Sang i ; 
Judge Mills Chancery and Prero ve Writ - 
May 14, 10:00 A. M Motions ‘Law trial d pretrials Judge Sta 
Division and General Equity Criminal Ju tria Ju S 
Judge Stanton Mintz and Mil : 
County Court Judges Mintz and District Court Jury tri g - sae 
Mills June 19, 10:00 A. M.—Motions (L g GON 
Matrimonial Motions Judge Mill Divi General E i pr 
May 15—Court Holiday-State Bar Judge Sta U.S. District Court \ NOW, LARG 
Convention Cot ( Ju I * eav 
May 18, 19, 20, 21, 10:00 A. M Mill Calendar 
Chancery and Prerogative Writ Matri ige M IN 
trials and pretrials Judge Stanton June 22 24.25, 10 A. M 
Civil non-jury trials, Probate and Chance ur Preros ve W 9 e ee 
municipal appeal Judge Mintz tria d pre als Judg Sta EMPLOY MENT Ww ANTED F 
Matrimonial ials and pretrials Criminal Jur 1 lor 1 
Judge Mill trials and Apy Judg : C 
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May 25, 26, 27, 28, 10:00 A. M Matrir Moti id “ é 
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May 29, 10:00 A. M Motions (Law etc. Judge Star Mintz New Brunswick ae 
Division and General Equity) Mills zg e ¥ 
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